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June 21, 2006 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Mall Stop AF 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

We submit that this case is appropriate for the pre-appeal process as the Final Action, 
which is a new ground of rejection, cleariy fails to demonstrate a prima facte case of 
obviousness for any of the pending claims, there are clear errors in the rejections, and the 
rejections omit essential elements for a prima facie rejection. 

Clear errors suitable for a pre-appeal review include: 

1) lack of prima facie case for rejecting claim 1 in view of Kim et al. (US Pat No. 
6,456,850) and Zdunek et al. (US Pat No. 4.870,408); 

2) lack of prima facie case for rejecting claims 4 and 1 0 in view of Kotrin et al. (US 
Pat. No. 5,796.722) and Zdunek et al.. 

1 ) Lack of prima facie case for rejecting claim 1 

In our response to the Final Action, at pages 3-4, we pointed out that the Examiner's 
sole purported motivation for combining the Kim et al. reference with the Zdunek et al. 
reference is "in order to balance call traffic efficiently.'' Further on page 4, we presented 
arguments indicating that neither cited reference teaches or suggests all the claimed 
limitations; that there is no teaching or suggestion in Kim et al. or Zdunek et al. to modify their 
teachings to arrive at the claimed invention. Even if Kim et al. were modified, there would be 
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no reasonable expectation of success and such modification would not result in the invention 
as claimed herein. We direct the pre-appeal panel to those arguments and further point out 
that Kim et al. is a not a load balancing scheme. Rather, Kim et al. is an overload reduction 
scheme that utilizes call blocking or call dropping during overload conditions. Moreover, Kim 
et al. utilizes an average loading calculation to formulate a threshold beyond which calls are 
blocked or dropped. One of ordinary skill in the art would clearly recognize that the average 
load may be obtained from channels having wildly different loads. In such instances where 
one channel may have a very low loading and another may have a very high loading, there is 
no motivation to suggest rebalancing the loading. Rather, Kim et al. will simply block further 
calls from that channel which exceeds the threshold or drop troublesome calls that are 
causing overloading. 

The Zdunek et al. reference discloses a call admission gating function that is 
concerned with adding calls and not blocking or dropping calls as in the Kim et al. reference. 
Combining the Kim et al. and Zdunek et al. references would not only be counterintuitive to 
one of ordinary skill in the art, but would likely not result in an operative device because each 
operates in a completely different manner. The Examiner's contention that they may be 
combined M in order to balance call traffic efficiently" is a blanket assertion with no suggestion 
or basis whatsoever within either of these two cited references. 

In the Continuation Sheet of the Advisory Action dated May 22, 2006, the Examiner 
contends that 'it is inherent to balance the load in the system to prevent an overload 
condition.* Such a statement does not appear to have any basis or suggestion in the cited 
references. Moreover, Applicants submit that one of ordinary skill in the art would find no 
"inherent" relationship between balancing a system and preventing overload in a system in 
light of the Kim et al. call blocking/dropping scheme and the call admission gating scheme of 
Zdunek et al. Clearly, the Examiner's inherency argument does not support a prima facie 
case of obviousness. 

Applicants' claimed invention is a method of balancing voice and data traffic in a 
wireless communications network by converting the carrier from voice and data traffic to voice- 
only traffic upon exceeding an established maximum load value. However, the Examiner's 
cited combination, even if arguendo operable, would not form the claimed invention. Zdunik et 
al. does not function in the manner claimed by the Applicants when load leveling is required 
due to unbalanced traffic across the channels. Load balancing in Zdunik et al. is 
accomplished by redistribution of activity across available channels (see Zdunik et al. Col. 8, 
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line 55 through Col. 9 f line 19V rather than conversion of a channel to voice-only traffic upon 
exceeding a load threshold. 

Consequently, Kirn et el. and Zdunek et al. to fails to teach or suggest all the limitations 
of the claimed invention, taken alone or in combination. The rejection of claim 1 is therefore 
clearly erroneous and the rejection should be reversed. 



2) Clear error exists as the rejection foils to provide any reasons for rejecting 
claims 4 and 10. 

Applicants 1 arguments above in regard to Zdunek et al. equally apply and are 
incorporated herein by reference against the combination of Zdunek et al. and Kotzin et al. as 
the Examiner has failed to establish a prima facie case for rejecting claims 4 and 10. Just a 
Zd gne k et al. fails, Kotzin et al. fails to provide load balancing in the same manner as claimed. 
Rattier, Kotzin et al. employs the use of handoff as a means for balancing call traffic. No 
mention whatsoever of conversion of a channel to voice-onlv traffic upon exceeding a load 
threshold is mentioned in Kotzin et al. as is required by both claims 4 and 10 of the instant 
application. 

In the Continuation Sheet of the Advisory Action dated May 22, 2006, the Examiner 
further contends that "because the channels were converted when the vocie (sic) and data 
activity was reallocated to specific channels" this constitutes conversion of a channel to voice- 
only traffic upon exceeding a load threshold as claimed by claims 4 and 10. Applicants 
disagree. Again, the Examiner appears to relying on something other than proper motivation 
to combine the references. Namely, the Examiner is asserting that the Zdunek et al. 
reference's reallocation of channels will have converted voice and data traffic to voice-only 
traffic. This is a conclusion without any basis in fact. Moreover, such a statement does not 
appear to have any basis or suggestion in the cited references. 

Consequently, Kotzin et al and Zdunek et al. to fails to teach or suggest the claimed 
invention taken alone or in combination. The rejection of claims 4 and 10 is therefore dearly 
erroneous and the rejection should be reversed. 
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Conclusion 

As each of Claims 1, 4, and 10 are independent claims are believed to be allowable 
over the cited bases references and the remaining dependent Claims 2-3, 5-9, and 1 1 each 
depend directly or indirectly from allowable claims 1 , 4 f and 10, Applicants respectfully submit 
that the 103 rejections of Claims 2-3, 5-9, and 1 1 should also be reversed. 

A Petition for a Three-Month Extension of Time is enclosed under separate cover 
Applicant authorizes the Commissioner to debit any required fee from Deposit Account 
No. 501593, in the name of Borden Ladner Gervais LLP. The Commissioner is further 
authorized to debit any additional amount required, and to credit any overpayment to the 
above-noted deposit account. 



Borden Ladner Gervais LLP 

Exchange Plaza 

100 Queen Street, Suite 1100 

Ottawa, ON K1P1J9 

CANADA 

Tel: {613)787-3519 

Fax: (613)787-3558 

E-mail: akinsman@blgcanada.com 

ALK/DRH /dbm/plg 
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